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BBepneHue

Fnasa 1. MNoHATHME N MeXaHU3M rocynapCTBeHHOM
3aluTbl NpaB u ceodbon

MHorune y4yeHsble, nccneaytolme MexaHn3m 3almTbl NpaB U cBobon, packpbiBaloT NLb
€ro CTPYKTypy, T.€. BHyTPEHHEE YCTPONCTBO CUCTEMbI, HE aHANM3UPYS NpoLIecc
OCYLLLECTB/IEHNS TaKoW AeATeNbHOCTW, CaMO AEeNCTBME B TAaKOM CJlyyae Nnllb
noapasymMeBaeTcs.

Tak, O.A. CHEXKO CYUTAET, YTO KOHCTUTYLMOHHbIA MEXaHN3M 3alnTbl NpaB 1 ceobog
npencrasnseT cobon onpeneneHHyo CUCTEMY OPraHoB, CPeACTB, 3aKPEnJIEHHbIX B
KoHcTuTyuum Poccnnckon depepaunmn, obecnevmparowmx Hanbonee nosHyto n
3(hheKTUBHYIO 3aLLUMNTYy NpaB n ceoboa YenoBeka u rpa>kgaHuHa. 1o ero MHeHuUto,
KOHCTUTYLMOHHbIA ME@XaHN3M COCTOUT U3 ABYX 3/IEMEHTOB: CUCTEMbI FOCYAAaPCTBEHHbIX
OpPraHoB, C MOMOLLbIO KOTOPbIX KaXXAbI MOXXET 3alNTNTbL CBOW NpaBa 1 cBoboabl, 1
CPeACTB 3aWnTbl (CyaebHbIX, aAMNHUCTPATUBHbIX, FTPa>KAaHCKO-MPaBOBbIX, YrOJIOBHO-
NMpaBoOBbIX N APYIrnx) .

6.J1. X)Kene3HoB B MexaHM3Me rocyapCTBEHHOW 3alMTbl NpaB U cBobo YenoBeka u
rpa>JaHnHa BblAeNseT: COOTBETCTBYOLWNE HOPMbl KOHCTUTYLIMOHHOTO,
aAMUHNCTPATUBHOIO, YrOJIOBHOIO, FPa>XAAaHCKOro, TPy 4OBOr0, CEMENHOr O,
3KOJI0MMYECKoro 1 Apyrux otpacaen npaea. MNpun 3ToM HOpMbI APYrMX oTpacaen rnpaea,
BO-MepBbIX, BbITEKAT U3 HOPM KOHCTUTYLIMOHHOIO NMpaBa, a BO-BTOPbIX, CAMW HOPMbI
KOHCTUTYLIMOHHOIO NMpaBa, 3aKpenstouwme cTaTyC YesioBeKa U rpaKgaHuHa,
peann3yoTca Yepes HOPMbl ApYrnx NPaBoBbIX OTPaC/en;) peryampyemolie HopMmamm
npaBa obLIeCcTBEHHbIE OTHOLLEHUS B chepe rocyapCTBEHHON 3alUnThl NpaB 1 ceobo.
DTV OTHOLUEHUS CYLLECTBYIOT NPAKTUYECKN BO BCEX Chepax XKU3HK obuiecTBa. OHM
CKNlaAbIBalOTCA Mexay UHANBMUAOM, 06LeCcCTBEHHbIMY 06 beANHEHNSMUN, HALMOHANbHbIMW
N NPOYMMU COLMANbHBIMU CTPYKTYpPaMun, C 0A4HOW CTOPOHbI, U FrOCyAapCcTBOM - C APYroW;)
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rapaHTn rnpas 4eJioBeKa 1 rpa>xaaHuHa.

A.C. Moppgosel, npegnaraeT pa3amyaTb MexaHn3M obecneyvyeHns npas un ceobon
yesloBeKa U rpa>kgaHmHa B LUMPOKOM U Y3KONMpPOodeCcCMoHaIbHOM TOJIKOBaHUN.
Ha3BaHHbIN MEXaHWU3M B LUMPOKOM CMbIC/Ie A0JIKEH BbITb NpefcTaBieH B BUAE HYeTblIpex
OCHOBHbIX 6/10K0B. MepBbin 670K Ba30BbIN, €ro A4PO0 COCTABASAET YENOBEK KaK BbiCLIAs
LLEHHOCTb AeMOoKpaTun. BTtopoi 610K - 3TO NPUHLMMbI NPaB YeJI0BEKA: F'yMaHU3M,
CnpaBeaMBOCTb, PaBEHCTBO, cBobBOAA, IMYHAA HEMPUKOCHOBEHHOCTb, NpAMOe AeNCTBue
KoHCcTuTyuum n gpyrmne. Tpetuin 610K - coumasnbHble UHCTUTYTbl U HOPMaTUBHbIE
YCTAHOBJIEHUS, YEepe3 KOTOpPbIe XXU3HeYyTBep X AatoWwme LEHHOCTU U MPUHLUWNLI MpaB
yesloBeKa nosly4arT HenocpeacTBeHHOe 0boCHOBaHMeE, 3aKpernsieHne 1 ocyliecTB/eHne.
YeTBepThin 610K - NpoueaypHO-KOHTPOIbHbIN OPraHM3aLMOHHO-MPOoLLEeCCYallbHO
ynopsafaoymMBaeT OTHOLEHNA B cpepe npaB 4YesioBeka, co3gaeT Hanbonee
B6naronpusaTHbIe YC/I0BUSA 19 peanm3aunn rpa>kgaHam npas 1 ceobon, ykpenaeHus
3aKOHHOCTW, obuwiecTBeHHOW U NnYHOM 6e3onacHOCTU. B y3konpogecCrnoHasribHOM
TO/IKOBAHUW MOA4 MEXaHWU3MOM OXPaHbl U 3alnTbl NpaB 1N cBo604 MOXKHO MOHUMATb
rapaHTuu.

Mo>XHO npennoyioXXnNTb, 4TO NMOHATUE MeXaHN3Ma 3allThbl NpaB " cBobon 4Yenoseka un
rpa>xxgaHmMHa MOXXHO paCcCMaTpuBaTb B LULMPOKOM N Y3KOM NMOHUMaHUN.

B WnpokKom cMmbicnie yKa3aHHbIVI MeXaHN3M O0JIXKEeH COCTOATb U3 cneayrLlinx 3J1ieMeHTOB!:
npaBoOBbIX HOPM, YCTaHOBUBLLUWX MpPpaBa " cBoboabl YenoBeka u rpa>xgaHmHa,

toprnandecknx hakToB, SABASOLWNXCA OCHOBAHMEM BO3ZHUKHOBEHUS, U3MEHEHWUS NN

NpeKkpaLLleHns NPaBoOTHOLEHWA. TaKUMU LOPUOANYECKUMN pakTaMn B BONbLUMHCTBE
CBOEM [I0J1XKHbI CTaTb HEMNPABOMEpPHbIE NeNCTBUSA - Oe/INKTbl, @ UMEHHO HapyLleHUs
YyCTaHOBJIEHHbIX NpaB 1 cBobon;

NMPaBOBbIX OTHOLLEHWI - "BbICTYMNAOLWMX KaK CPeACcTBO nepesosa obLLnxX Moaenen
noBeAeHUs, 3aJ10)KEHHbIX B HOPMax MpaBa, B KOHKPETU3NPOBAHHbIE 1
NHONBUAYANIN3NPOBAHHbIE aKThl NOBeAeHNs YeHoB obLlecTBa (CybbekToB npaBa)";

NeaTenbHOCTN Cy6bEKTOB NPaBO3aLLMTHON AEATENIbHOCTU, B TOM YMUCJIe OPraHoB
rocyapCTBEHHOW BNACTU B Npeaenax yCTaHOBJIEHHbIX MOJIHOMOYUIA,
HenpaBUTENbCTBEHHbIX OPraHM3aLUnin 1 CaMoro ynpaBoMO4YeHHOro anua ro 3awumTe
cBoumx npae u ceobon;



NPUMEHeHne AaHHbIMU INLAMK oNpeaeneHHbIX MeTOO0B 3allnTbl, @ UMEHHO Tex Uaun
MHbIX cpencTB (cnocoboB) 3aLLUMTbl HAPYLLUEHHbIX NpaB 1 ceobon;

counanbHOM, B TOM 4ucne }OpI/I,EI,I/I‘-IECKOﬁ OTBETCTBEHHOCTHU, K KOTOpOIZ npuBJieKatoTCA
nnua, HapywmnsLine rnpaBa n ceoboabl YenoBeka u rpa>xxgaHmHa.

MexaHn3M 3awmTbl NpaB 1 cBob0 YenoBeka 1 rpa>KjaHWHa B Y3KOM CMbIC/1e
npencrasnseT cobon COBOKYMHOCTb NMPUMEHSAEeMbIX FapaHTUN 3aWNTbl HAPYLWEHHbIX
npas 1 cBobop 4YenoBeka N rpa)kgaHuHa.

KaTeropusa rapaHTuin npas n ceobopn 4enoBeka N rpa>kgaHnHa - 3TO NMOHATUE C/I0XKHOeE,
cocTosLee n3 cybbeKkToB NpaBO3aLlLMTHON OeATENIbHOCTU, a TakXe ()OpM 1 METOLOB
3aWnThl, roe hopMbl - NpefoCTaBNI€HHbIE 3aKOHOM YC/I0BUA AN 3alWNTbl HapyLUEHHbIX
npaBs, a MeToAbl - CpeacTBa U crnocobbl BO3AENCTBUSA, C MOMOLLbIO KOTOPbLIX J1tlobon
CyObeKT NpaBoO3alUUTHON AEeATENIbHOCTN MOXKET 3aLlNTUTb OCHOBHbIE NpaBa 1 cBobObl.
MpuyeM Kaxaon opme 3alnTbl 4O/TKEH COOTBETCTBOBATb ONpedeneHHbIn cnocodb nnm
CPeACTBO 3alUNThI, T.€. METO[ 3alLMTbl HAPYLLIEHHOr 0 NpaBa. 3HA4YNUT, CybbeKTbI
NpaBoO3alNTHON OeATENbHOCTU U (POPMbI 3alNTbl 3aHMMAlOT OCHOBHOE,
rNaBeHCTBYOLLEE MOJIOXKEHME, @ MeTOo4bl 3alNTbl - BTOPOCTENeHHoe, NoAYNHEHHOE.

HenocpencCTBeHHOe OeNncTBME MexXaHu3Ma 3almTbl NpaB n ceobopn cnepywouee: cybbekT
NpaBo3aWNTHON AeATeNIbHOCTM, HAaX0ASACh B onpeAenieHHbIX MPaBoBbIX YCA0BUAX (popMa
3allMThl), NPUMEHSET TO UIN NHOE YCTaHOBJIEHHOE CPeACTBO UM cNocob 3aLluunThbl
(MeTopm 3aWnThI).

CnenyeT pa3sinyaTh YETbIpe YPOBHS 3alUUTLI MpaB 1 cBoboA, a 3HA4YMT, 1 YeTbipe BUaa
rapaHTUi, roe KpUTEepPUeM OTrpPaHUYEHUS CIY)XUT TEPPUTOPUS NX MPUMEHEHUS, 3TO:

MeXAYHapoaHble rapaHTuu;
BHYTPUrocygapCTBeHHble (HaLuNOHaIbHbIe) rapaHTuu;

pervoHasibHble rapaHTUK NpaB n cBobo4 YenoBeka u rpakgaHuHa, obecnedmsatowne
peannsaumio npas n cBoboa Ha TeppUTOPUN OTAENLHO B3STOr0 permoHa. B Poccmnnckon
depepaunn, anatowencsa penepaTUBHbLIM FOCYy4apCTBOM, AaHHYO rapaHTMIO MOXXHO
NMPUMEHATb Ha YpoBHe cybbekTa Poccumnckon depgepauunn;

MeCTHbIe rapaHTUK, MPUMEHSAEMbIE Ha YPOBHE MYHULMUMNaNbHOro obpa3oBaHus.
PervoHasbHble N MECTHbIe FrapaHTUM Hanbonee NpuUBNMXKEHbI K YENOBEKY, NpeXae BCero
K HUM O0JI>KHbl 06pallaTbCs rpa>kaaHe B C/lydae HapyLleHus ux npae n ceobon. Kak
NoKa3blBaeT NMpPaKTUKa, AN He CKNOoHbl M3bupaTb 3TW BUAbI FrapaHTUR, B CUy



HeooCTaTKa MHGopMauny, He3HaHNA CBOUX BO3MOX>XHOCTEWN N 04EeHb 4acCcTo
oTpuuaTesIbHOro OTHOLWEHUA K permoHasibHbIM U MeCTHbIM BNacTAM. [103TOMY OHU BCe
Yaule |/|36|/|par0T HalMOHaJibHbIE N, B nocJsiegHee BpeEMA, JaXe MeXXOyHapodHble
rapaHTnn 3alllnThbl HApyLUEHHbIX MpaB csobogn.

Ka)kgoMy Bnay rapaHTUM COOTBETCTBYET onpefesieHHbIN MeXaHWU3M 3alinTbl Npas u
csobopf, a UMEHHO: MeXXAYHapoAHbIW, HaUWOHaIbHbIN, PEruoHaIbHbIN U MECTHbIN.

MeXX4YyHapoa4HbI MEXaHMN3M 3alUUTbl NPaB YesioBeKA AENCTBYET KakK Ha YPOBHe
MNpPOBOro coobuiecTBa (obwennaHeTapHbIN YPOBEHb), TaK 1 HA UHOM MHOFOCTOPOHHEM
ypoBHe (CHI', EBponenckoro cot3sa, AQpMKaHCKOro cotwsa n T.4.). HaunoHanbHbIN
MexaHW3M 3alnTbl BKAOYaeT B cebs 3awmTy npaB u ceobon B npeagenax onpeaeneHHoro
rocygapcTtBa. PermoHanbHbIM MeXaHW3MOM 3aWKnTbl NpaB 1 cBoboa YyenoBeka u
rpa>kgaHwHa LOJIXKEH CTaTb YpoBeHb cybbekTa Poccnmnckon depepaunn. MeCTHbIN
MeXaHM3M 3alunTbl NpaB 1 cBobo 4YenoBeKa N rpakaaHnHa MOXKET OCYLEeCTBAATbLCS Ha
MYHULWMNA/NIbHOM YPOBHE.

MexXay 3TUMN MexaHu3MamMu CyLeCcTBYeT onpeaesieHHas B3auMOCBs3b U
COMNOAYNHEHHOCTb. MeCTHbI MexaHU3M 3alWmnTbl NpaB U cBoboa A0IKeEH
COOTBETCTBOBATb PErMoHasIbHOMY CTaHAapTy nNpaB 1 cBobon. PernoHanbHbI MEXaHU3M
3alMTbl OOJIXKEH COOTBETCTBOBATb HaLMOHAIbHOMY CTaHA4apTy NpasB 1 cBoboa YenoBeka
N rpakgaHnHa. HaunoHanbHbIA MEXaHN3M 3alMTbl NpaB U cBobon YenoBeka u
rpakaaHWHa O0J/KEH COOTBETCTBOBATb MEXAYHAapPOAHOMY CTaHAAPTYy NpaB YesioBEKA,
yCTaHOBJIEHHOMY MpeXxae BCero Bo Bceoblien neknapaumm npas YenoBeka,
Me>XXAyHapoOHOM MakKTe 0 FPaXKAaHCKUX N NONUTUYECKUX NMpaBax n MexxayHapoaHOM
nakTe 06 3KOHOMUYECKMX, COLUNANBHBIX N KYNbTYPHbIX NpaBax.

CooTBETCTBME HALUMOHA/IbHOrO MexaHn3Ma 3almnTbl NpaB 1 ceobon YenoBeka n
rpakgaHMHa MexxayHapoOoHOMY CTaHAapTy Npas 4YesloBeKa BblITEKaET U3 Tex
06a3aTenbCTB, KOTOpbIE B3si1a Ha cebsa Poccmnckasa ®eagepaunsd, 3aKkpenms NPUHLINM
npuopuTeTa obLenpnU3HaHHbIX MPUHLNMNOB 1 HOPM MeXXAYyHapoaHoro npaea B n.4 cT.15
KoHCcTuTyuum Poccunckom depepaumnun.

Takol »Ke MPUHLNN COOTBETCTBUSA PErMOHANIbHOr0 MexaHn3Ma 3alnThkl NMpasB 1 ceobon
4yesioBEKA U rpa)kaaHuHa B cybbekTe Poccuickon degepaumnm HaunoHaabHOMY
CTaHOapTy NpaB 1 cBoboa A0/KEH OENCTBOBATL B OTHOLWIEHUN Mexay Penepaunen n ee
cybbekTamun, TeMm 6onee 4To cybbekTbl Poccuinckon denepaumm nuIeHbl NpaBa
n3meHeHnsa obbema nNpaB 1 cBob6oa, yCTaHOBMIEHHOr0 rocyaapcTBoM. CybbeKkThl
Poccuiickon degepaumn Bnpase, oCyLLECTB/ISAS 3aWUTY npas U cBoboa CBOMX rpa<aaH,



B cooTBeTCTBUM C M. "6" cT.72 KoHCTUTYyuun Poccuinckon depepaumnm ycTaHaBINBaTb
[OMNOJIHNTENIbHbIE rapaHTUKW, pa3paboTaHHbIE N NPUHATbIE CAaMUM CYOBHLEKTOM
Poccunimnckon ®epepaunn. CoOBOKYNHOCTb TakKUX rapaHTUN COCTaBAAET pernoHaibHbIN
MexaHU3M 3anTbl Npas u ceobon.

PernoHanbHbIN MEXaHWU3M 3aWUThl MpaB U cBOOBOA YenoBeka U rpaxaaHWHa B O4HOM
cybbekTe Poccmnckonm degepaumm MOXKET OT/INYATbLCA OT COOTBETCTBYOLWENO
pernoHasibHOro MexaHm3ma 3alnTbl Npas 1 cBobopn B Apyrom cybbvekTe Poccmmnckom
depepaunn no cienyroLiM OCHOBAHUSAM:

NMPUHATUE 3aKOHOB CybbekToB Poccunckon depepauymm, He COOTBETCTBYIOLLMX
henepanbHOMY 3aKOHOOATENbCTBY U TEM CaMbiM HapyLUaloWwmMx rnpasa n ceoboabl; 0TKa3s
OT NPUHATUSA 3aKOHOB CybbekToB Poccuimnckonm depepaynm, pernaMmeHTmpyrowmnx
peanusaumnio onpeneneHHblx npas n ceobon;

OTKa3 OT BBEAEHUSA TeX NN UHbIX MHCTUTYTOB 3alMTbl NpaB n ceobon, ecnu B
dhenepasibHOM 3aKOHOO4ATENbCTBE HE COAEPXKMUTCA MMNEPATUBHON HOPMbI,
npeanonaratowen obasatesnbHOe BBEAEHME 3TOM0 MHCTUTYTa (Hanpumep,
YyMNOJIHOMOYEHHOI 0 MO NMpaBaM 4YenoBeKa B cybbekTe Poccunckon degepaumnm nim
KOHCTUTYLUMOHHOro (yCTaBHOro) cyna cybvekta Poccunckon depgepauynn);

OrpaHMYeHns npaB 1u cBo6OA, KOTOPbIE MOIryT BBOOUTLCSA B C/ly4ae BBEAEHUSA peXMMa
Yype3BblYaMHOIr 0 NOJIOXKEeHUA Ha OaHHOW TeppuUTopun;

HencnoJsiIHeHne NoJIHOMOYNIN A0JIXKHOCTHBLIMU JINLAMN FOCYAAaPCTBEHHbIX OPraHos,
NnpeBblLLEeHNE BO3JIOXKEHHbIX Ha AaHHbIX JINL MOJIHOMOYMI, HAaPYLUAKOLWWX MpaBa u
csobonbl rpa)kaaH;

OTKa3 K rnpmBJjie4eHnto YKa3aHHbIX JINL, K OTBETCTBEHHOCTW,

HenoCTaTo4YHoe Ct)VIHaHCVIpOBaHI/Ie TEeX UJIN NHbIX CoOUuMalbHbIX MPOrpamMmm, 0edaTesibHOCTH
Tex NJan NHbIX Cy6'beKTOB I'IpaBO3aLLI,I/ITHOIZ 0eATeJIbHOCTN,

pyrve ocCHoBaHwUs.

MeCTHbIN MeXaHN3M 3alUnTbl MpaB 1 cBob6OA YenoBeka M rpa>kjaHWHa BbITEKaEeT U3
pernoHasibHOro N HauMoHaJIbHOro MexaHmns3Ma, B ngeasie BCe YPOBHU 3aLlUNTbl Npas U
csobop 00/KHbI 6bITb B3aMMOCBA3aHbl M HAXOAUTBLCSA BO B3aUMOMNPOHUKHOBEHUWU, TEM
6onee 4TO N.4 CcT.7 PenepanbHOro 3akoHa "06 obwmx NpUHLMNAX OpraHM3aunmn
MEeCTHOro camoynpaBsieHns B Poccunckonm degepaummn” ycTaHOBU COOTBETCTBUE
MYHUUWMaAbHbIX aKTOB hefepasibHbIM HOPMAaTUBHbLIM aKTaM M aKTaM CyObeKToB



Poccuinckon depepaumnn.

Taknm obpa3om, Nog MexaHM3IMOM 3alnTbl NpasB 1 cBobon YenoBeka N rpa>kaaHnHa
cnepyeT NOHUMaTb CUCTEMY onpenenieHHbIX CPeacTB U CrnocoboB 3aWnThbl, C MOMOLLbIO
KOTOpPbIX Cy6beKTbl NpaBo3aLNTHON AeATeNbHOCTM OCYLWECTBASAIOT 3alUNTy
HapyLweHHbIX npaB n ceoboa, HaxoasaCb B onpeaeneHHON XXU3HEHHOW CUTyaunn.

MnaBa 2. XapakTepucTuKa rocyaapCcTBeHHOM 3aLMThbl
npas u cBodbopa rpa>xkpaH PO

2.1 NpaBo Ha coYyeTaHue rocyaapCcTBeHHOMU 3aLUUTbI
npaB M cBo6oA C BO3SMOXXHOCTAMU CaAaMO3aLUMUThI

CoBpeMeHHble eMoKpaTnyeckue pedopmsl B Poccnm BoO MHOroM CBS3aHbl C U3SMEHEHNEM
NoJIoXKEeHNs YesioBeKa B 00LLLEeCTBE, ero B3auMOCBS31 C rocyapCTBOM. B oTanyme ot
COBETCKOM afiIMUHUCTPATUBHO-KOMAHAHON CUCTEMBI, rae 6bi1n NepBUYHbI UHTEPECHI
rocynapcTea u obliecTBa, Tenepb nepapxms LLEHHOCTEN NHANA: FPa*KaaHuH - obLecTBo -
rocynapcTeo. CornacHo cT.2 KoHCTUTyuum PO, YyenoBek, ero npaea n ceoboabl
NPU3HaTCA BbICLIEN LEeHHOCTbI0. IX npu3HaHue, cobnogeHne n 3alinTa BMEHEHbI B
06513aHHOCTb FrocynapcTBa. BMecTe ¢ TeM, B HOBbIX YCJIOBUSX BO3PacTaeT N POJib CAaMOro
yesioBeka B gesie obecneyeHns 1 3alMTbl CBOMX NpaB, cBOOOA U 3aKOHHbIX MHTEPECOB.

Kak n3secTHo, nepen Poccmen B HacTosiLee BpeMs CTOUT Leslb (POpMNPOBaAHUSA
npaBoBOro rocygapcrea. OOQHMM U3 YCI0BUIN €€ [OCTUXKEHUS ABISIeTCH co34aHue

3P PEKTNBHON CUCTEMBI 3aLUNTbI NpaB, CBOOOA M 3aKOHHbLIX NHTEPEeCOoB YesioBeKa n
rpa>xgaHmHa. He cny4anmHo Ha nepBOM MJiaHe okKa3asncb NpobaemMbl rapaHTUN NMpas u
csBobon. Bo MHOrMx cnyvasx rocyaapcTBo B COCTOSAHUM CBOUMU CUIaMU, NPU NOMOLLN
KOMMETEeHTHbIX OPraHOB BbIMNOJIHUTL AAaHHYIO 3a4a4y. OgHaKo, 4YaCcTO BO3HUKAOT
CUTyaunun, B KOTOPbIX HanbonbLwmnm adeKT B 3awimTe npas 1 csobon gocturaercs
nocpeacTBOM OENCTBUA CAaMOro 3auHTepecoBaHHOro inua. Npuy4ém, st oencTemns
3a4acCTYyI0 ABAAKOTCA BeCbMa pe3y/ibTaTUBHbIMU.

B Poccuun npaBo nHOMBUAA Ha CaMO3alLNTy He NoaBeprasoch LesieHanpaB/ieHHOMY
HOPMaTUBHO-MNPaBOBOMY peryampoBaHuto. 1o KoHua XX BeKa OHO OCYLLEeCTB/14/10Cb
onocpenoBaHHO N perjaMeHTUPOBaIoCh YaCTUYHO Yepe3 Heobxoanmyo 060poHy OT
MPOTMBOMNPAaBHbIX AENCTBUN B MOMEHT UX COBEPLLUEHMS, Yepe3 npaBo Ha obbeanHeHue,



npaBo Ha cobpaHus, NpaBo Ha obpalLeHns (kanobbl), NpaBo Ha 3abacToBkKW. [aHHbIe
BOMPOCHI PerynpoBaancb 04HOBPEMEHHO KOHCTUTYLMOHHbLIM, aAMUHUCTPATUBHbLIM,
TPYAOBbLIM 1 Ap. 3aKOHOA4ATENLCTBOM.

Camo3alwnTa coobuiecTBa rapaHTUPYET KaXKAOMY OTAE/IbHOMY HYEJIOBEKY HEKOTOPYIO
CcTeneHb CNOKONCTBMSA 1 61aronosyyms, O4HAKO MOJIHOCTbIO 3aMEHUTb JINYHYIO
CaMO3alLUMTy HE MOXXET, MOCKOJIbKY MHTEPEChl OTAEIbHbIX YJIEHOB CO0bLIeCTBa MOTyT He
CcoBMNafaTb, @ UHOrA4a N MPOTUBOPEYNTb APYr APYrY.

Camo3alunTa He MOXKET UMeTb MeCTO TOJIbKO B TOM CJly4ae, ec/in rocy4apCTBO B MOJIHON
Mepe He HapyluaeT npaBa 1 cBoboabl 1L, OXpaHSeT NOPSA0K U CMOKONCTBUE B
obulecTBe, a 3TO PaKTUYECKN HEBO3MOXXHO CAe/aTb HA Ha Ha4YalbHOM 3Tare pa3BuUTuUS
rocyfapcTBa, HU la)ke CeronHs.

Peannsaynsa KOHCTUTYLUMOHHOIO rMpaBa Ha CaMOo3alUnNTy MOXXET pacCMaTpmMBaTbCS Kak
MpoLEecC N KaK KOHEYHbIN ero pe3yabTaT, Bblpa>XeHHbIW B peasibHOM MOJIb30BaHUN
obnagaHum cybbekToM nm4Hom 6esonacHoCTbo. MNpn 3TOM NpaBo ABNASETCSH
MaTepuasan3oBaHHbLIM, @ €ro peasm3aumns o3HavyaeT yCTpaHeHWe HeraTuBHbIX YCI0BUMN,
KOTOpble MeLlatT UM MOryT nomMewaTb 3PPeKTUBHON peannsaynm 3as510>KEHHbIX B
rnpase rNpPaBoMO4YUMN.

MexaHW3M peann3aummn npaBa Ha CaMo3alNTY MOXKHO OnpeaenTb NO aHaNIornum ¢
MeXaHU3MOM MPaBOBOW 3aWNTbl, Kak AMHAMUYHYIO CUCTEMY MPaBOBbLIX POPM, CPEACTB U
Mep, @ TakXXe UX COBOKYMHOCTEN, AeNCTBME N B3aMMOOENCTBME KOTOPbIX HanpaB/ieHHO
Ha NpefoTBpalleHNe HapyLLUEHWI NpaB YesI0OBEKA UM UX BOCCTAHOBNEHME B C/lyYae
HapyweHus. Ewé pa3 cnenyeT NnoayYepkHyTb, YTO CaMo3allMTa UCMNoNb3yeTcsa ans
rapaHTUPOBaAHUSA ApPYrux npae 1 ceobod, T.e. 3a CaMO3aLUUTON, Kak npaswuso, cnenyeTt
peannsaums apyroro cybbekTMBHOro npaea.

CamMo3awuTa, Kak gonyckaeMas 3aKOHOM UJu OOroBOPOM OeATesIbHOCTb
yrnpaBOMOYEHHOr o inua, HanpassieHHasa Ha obecnevyeHne HENPUKOCHOBEHHOCTW MpaBa,
rnpecevyeHme HapyLeHNn N TNKBUAALNIO NOC/eACTBUN TaKoro HapyLueHns, Ha AaHHbIN
MOMEHT CrnpaBenIMBO CTajla NPU3HaBaTbCs CaMOCTOATE/IbHOW (POPMOW 3alLUThI
rpa>kgaHCKuX npas. XOTHd B CT.12 pa)KAaHCKOro Kogekca - camo3allmTa onpenenseTcs
Kak cnocob 3alnTbl rpa>xAaHCKUX Npas.

MpaBo Ha caMOo3alUUTY MOXeT ObiTb peasn3oBaHO YE/I0BEKOM Yepes cieaytoline Tpu
OCHOBHbl€ (POPMbI:

O6paTVITbCFI B Cy C NCKOM,



nogaTb B YyCTAaHOBJIEHHOM Mopsiake 3asiB/ieHne Uan »xanoby B KOMMNETEHTHbIN OpraH nan
NOJDKHOCTHOMY NNLLY;

CaMOCTOATESIbHO CBOMMUN AENCTBUAMUN 3alLNTUTb CBOE Cy6'beKTI/IBHOG npaBo.

Tako KOMMMIEKCHbIN XapaKTep peanm3aynm nccaenyemoro npaBa CBUAETENbCTBYET O
TOM, 4TO 3TO He crnocob (KOHKPETHbLIV NPaBOBON UHCTPYMEHT), a popMa
HerocyoapCTBEHHOW 3alMTbl NpaB, cBOOGOA 1 3aKOHHbIX NHTEPECOB YesIoBEeKa U
rpa>kgaHuHa.

Takmum obpa3om, HaMm BnanTca 6osiee NpaBUIbHbLIM, YTO CleayeT pasnyaTb (POPMbI
3alMThl MpaB 1 ceobon, ogHa N3 KOTOPbIX CaMO3aLUuTa.

2.2 NMNpaBo Ha cypebHyl0 3aWMTY NpaB U cBoboA,

MpaBo Ha cynebHyto 3aWwmnTy NpoBo3rnaweHo 4.1 ¢T1.46 KoHCcTuTyumnmn Poccmnckonm
depnepaunn: "Kaxagomy rapaHTupyeTcs cynebHasa 3awmTa ero npae n ceobon”.
MecTonmeHumne "Ka>kaomy" o3Ha4vaeT, 4YTO NpaBo Ha 3aWwnTy obecnedmBaeTca nbomy
nnuy: paboTatowemy B rocyaapCTBeHHOM, 00LWEeCTBEHHOM, YaCTHOM, CMeLLaHHOM Uaun
WHOM NpepnpusaTum, Hurge He paboTawlwemy, NEHCUOHEPY, BOEHHOCY )KaLleMy,
CTYAEHTY, WKOJIbHUKY, 1LY, HaXoasaLWweMycsa nog cneacTsueM uam cyaom nmbo yxe
oTbbIBalOLLEMY HaKa3aHue, nMelLLeMy NOCTOAHHOE MeCTO XUTeNIbCTBa NN
CKuUTalowemycs, neecrnocobHomy nmbo HaxoaAweMycs nong onekom nnm
nornevynTesIbCTBOM (B TaKMX Cllyvasax AeNCTBYeT ero npeactasuTesb) U T.4. TO NpaBso
rapaHTUpyeTCH He TOJIbKO rpa>kgaHnHy Poccnnckon depepaunm, HO U MHOCTPaHLY, a
Tak>Xxe nnuy 6e3 rpakgaHcTea. lNMpunyem 3awmTe noanexaT nbble Nnpasa u ceobonbl, B
KakKOM Obl IOKyMeHTe OHU HU Oblnin 3aKpeneHsbl - B KOHCTUTYUUK, OTpacsieBbiX 3aKOHaXx,
OPYrux HOPMaATUBHbIX NN NHONBUOYASIbHBIX MPABOBbIX aKTax. 9TO c/efyeT U3 CMbiCna
4.1 cT.55 KoHCTUTYuUMn, yCcTaHOBMBLLEN, YTO caM (PaKT nepeducieHmnsa B KoOHCTUTyuum
OCHOBHbIX NpaB 1 cBobOO He A0/KEH TOJIKOBATLCA KaK OTpuLaHUe Uan ymaneHue
apyrmux obwenpusHaHHbIX Npas 1 cBoboa YesioBeka M rpakaaHnHa. Takmm obpasom,
npaBo Ha cynebHylo 3aWnTy MMeeT YHUBEPCAsIbHbIN XapaKTep, OHO He 3HaeT HUKAKNX
NCKJIIO4YEeHUA. B 3TOM cMbIC/ie paccMaTpumBaemMas HopMa KoHCTUTyumm PO HaxoonTcsa B
NOJIHOM rapMoHMKM ¢ TpeboBaHUsaMUK, ChopMynMpoBaHHbLIMU BO BceobLien aeknapauum
npas 4YesioBeka: "Kaxabln 4esnoBeK MMeeT npaso Ha 3 eKTUBHOE BOCCTAHOBJIEHME B
npaBax KOMMNETEHTHbIMW HaUWOHasIbHbIMWN CyAaMN B CNyYasax HapyLleHUs ero npas,
npenocTaBsieHHbIX eMy KOHCTUTyuUnen niam 3aKkoHom".



KOHCTUTYLMOHHO rapaHTMPOBaHHOE MpPaBo Ha CyanebHylo 3anTy BbICTYNaeT B BUAE
MPaBOOTHOLLUEHWNS, HA OQHOWN CTOPOHE KOTOPOro HaxoauTcs nuuo, obpaTmsBLieecs 3a
3aWKMTON, a Ha APYron - cya, o6s3aHHbIN PacCMOTPETL XKaloby 3TOro Anua U NPUHATL
3aKOHHO€e 1 060CHOBaHHOE peLUeHmne.

MNpaBocyane aBnseTcs Hanbonee HafleXXHbIM U LMBUIN30BaHHbLIM CNOCOOOM pa3pelueHuns
BO3HMKaOLWMX B 06LLeCTBe KOH/IMKTOB, 3alnTbl NpaB 1 cesobopn rpa>kaaH, MHTepecos
rpa>xgaHckoro obuiecTsa n rocygapcTtsa. [paBo Ha cnpaBennmsoe cyaebHoe
pa3bupaTenbCTBO NMPU3HAETCA 3@ KaXXKAbIM Ye/I0BEKOM U rpakaaHuUHoM. CTaTbs 6
eBpornenckon KoHBeHLU MM O 3almTe NpaB YesloBeKa U OCHOBHbIX cBOOOA rnacuT:
"Kakabll uMeeT NpaBo Npu onpeaesieHnn ero rpa)kgaHckux rnpas n obasaHHOCTEN nau
npu paccMoTpeHuu stoboro yrosioBHoro o6BMHeHUs, NpeabsABAEHHOro eMy, Ha
cnpasennneoe nybnnyHoe paszbupaTenbCTBO Aefla B pa3yMHbIA CPOK HE3aBUCUMbIM U
becnpucTpacTHbIM CyA0OM, CO34aHHbIM Ha OCHOBaHUM 3aKoHa". AHaNorM4Hoe nNpaso
npoBo3rnaweHo Bo Bceobuwen neknapauum npas Yyenoseka (€T.10), a Tak>Ke 3aKpenseHo
B CT.14 MeXXAyHapoLHOro nakTa O rpa*XAaHCKUX N NOJIMTUYECKUX MNpaBax.

Ob6s3aHHOCTb paccMaTpmBaTb obpalleHns rpa)kaaH, BO3J1I0XKeHa Ha KaXXAbIn Cy A,
BXOOAWMNN B cynebHyto cuctemy cTpaHbl. [pexae Bcero, 3To hefepasibHble Cyabl obuwen
topucanKumm (panoHHble, Kpaesble, obsacTHble, ropoaos MockBbl n CaHKT-leTepbypra,
BepXOBHble cyabl pecnybnnk, cyabl aBTOHOMHON 06/1aCTW, aBTOHOMHbIX OKPYrOB,
BepxoBHbi Cya P®, BOeHHbIe N cneunann3npoBaHHble cyabl), henepasibHble
apbutpaxkHble cyabl (cybbekToB Pepepaunn, okpyros, Beiclwunin ApbutpakHein Cya P®D),
KoHCTUTyunoHHbIM Cya PD, a Takxe cyabl cybbekToB Poccunckonm degepaumnm
(MMpoBble Cyibn, KOHCTUTYLMOHHbIE (YCTaBHble) cyabl). [pakaaHWH BNpase noaaTb
»Xanoby Ha HapylweHune ero npas 1 ceobop B N0OON N3 NepeyncaeHHbIX Cya0B, HO C
HenpeMeHHbIM cobnogeHneM Npasnso NOACY LHOCTW.

3Tu NpaBwuiia NpenycMaTpuBaT TPU BUAa NOACYOHOCTU:
MpenmMeTHylo (No poay, XxapakTepy Aen);

TeppuTopuanbHyto (B 3aBUCMMOCTM OT MeCTa COBepLUeHUs NpecTynjeHns, mecTa
OKOHYaHWA NpeaBapuUTesIbHOro paccsiefoBaHNs, MecTa NPOXXUBaAHMA UCTUA UK
OTBETYUMKaA);

MepcoHanbHYyO (OHa 3aBUCUT OT XapakKTepa AeATesIbHOCTU MU OO0JIDKHOCTHOIO
NoJI0XKEeHUNs NoAcCyAMMOro).



KoHCcTuTyumna PO 1993 r. ueHTpasbHOE MeCcTo OTBOAUT NpasaM 1 cesobosaM 4enoBeka un
rpa>kgaHuHa, nx obecneyeHunto n 3awmnTe. BaxxHas posb B 3TOM NpUHagNexunT
KoHCcTuUTyunoHHoMy Cyay P®. B cooTBeTCTBUN C KOHCTUTYLMNEN N €€ NOJIOXKEHNAMU O
KOHCTUTYLUMOHHOM cygonpomn3soactee (c1.118) B 1994 r. 6b11 NPUHAT HOBbIN
depepanbHbIl KOHCTUTYLWUOHHbIN 3aKOH 0 KOHCTUTYUMOHHOM Cyae, KOTOpbIN
3HAYUTENbHO N3MEeHW/T1 00beM ero NoJIHOMOYUIA MO CPABHEHUIO C MPEXXHUM 3aKOHOM.

MNpaBo Ha obpawieHne B cyn 3a CyaebHOn 3aWmMTOoN - OAHO N3 BaXKHENLLINX CyOBbEKTUBHbIX
npas rpa>xaaH B obnactn npasocyans. NpakaaHCcKoe npoueccyasibHOe NMpaBo
npenocTaBnseT BCEM rpakgaHaM paBHYIO BO3MOXXHOCTb obpalleHuns 3a cyaebHom
3aWnTon, cBO6GOAHLIA AOCTYN K NPaBOCYANIO.

MK P® ycTaHOBWJI, 4TO BCAKOE 3aUHTepeCcoBaHHOE N1LO Bripase B Nopsaake,
YyCTaAHOBJIEHHOM 3aKOHOM, 06pPaTUTbLCA B Cy A 3a 3aLLMTON HAPYLUEHHbIX NN
ocrnapvBaeMbIX Npas, cBOOOO NN OXpPaHAEMbIX 3aKOHOM MHTEPECOB.

PeanibHOe oCyLleCcTB/IeHNE rpakaaHaMu npasa Ha obpallieHune B cy 3a cynebHom
3alMTON 3aBMCUT KaK OT HaAJieXxalllero NnpaBoBOro PeryiMpoBaHns 3Toro MHCTUTYTA,
TakK 1 OT NPaBUJIbHOro NPUMeHeHna cyaebHoNn NPaKTUKOM HOPM, ero cocTaBasiiowmx. B
CBOIO 04Yepelb Ha 3aKOHOA4ATENbCTBO U CyanebHY0 NPakTUKy OKa3biBaeT N3BECTHOE
BAINAHME HayKa FPakKJaHCKOro npoueccyasbHOro npaea, gatollias Hay4yHoe TOJIKOBaHue
npoLeccyasnbHbIX HOPM, PEryINPYOLWUX NMpaBo Ha obpalleHue B cya 3a cyaebHom
3alMTON 1 genaolwas pekomMmeHaauum cyaebHom npakTukKe no nx npuMeHeHmto.

Mpobnema npasBa Ha obpalleHne B cyn 3a cyaebHon 3aLmnMTon HEOAHOKPATHO
npuBsiekana BHUMaHne pructoB. OOHaKO OHN OrpPaHNYMBaINCh INLWb PAaCCMOTPEHNEM
npaBa Ha NpeabsBJIEHNE UCKA, YTO CY>XKaJlo paMKKu nccnenoBaHun. lNMpaeBo Ha obpalleHne
B CyA4 3a cynebHom 3awmTon 6bonee LWUMPOKOe NOHATUE, YeM NpeabsBieHMNe Ucka. B
pe3yfnbTaTe peanunsaunm npasa Ha obpalleHne B cya Bo3byxaatoTcs Aena NCKOBOro
npon3BoACTBa, AeNa, BO3HMKatoWmMe n3 nybamyHbiX NPaBOOTHOLLIEHWNI, @ TakXXe Aena
ocoboro npon3soacTBa.

KOHCTUTYUMOHHOE NpaBo Ha CyaebHyto 3almTy Npu onpenesieHHbIX YCI0BUAX MOXET
ObITb peann3oBaHO rpak4aHNHOM 1 B TaKon cneymnguyeckomn popme ocyLLecTB/eHNs
cynebHom BnacTu, Kak apbutpa>kHoe Cyaonpom3BOACTBO.

ApbuTpaKkHble Cyabl pacCMaTPUBAOT N pa3peLlatoT 3KOHOMUYECKME CMNOopbl, B TOM Yucie
Te, O4HOM N3 CTOPOH KOTOPbIX ABJISIOTCA rpakaaHe, oCyLlecTBAsIoLne
npeanpuHUMaTeNbCKYO AeaTeslbHOCTb 6e3 06pa3oBaHUS OPUANYECKOro Nnua U
nMerLme cTaTyc npegnpuHuMmaTens. ECtecTBeHHo, 4TO rpakaHe - npeanpuHuMaTenn



BrpaBe pacCYMTbIBaTb Ha 3alLUMTYy CBOMX NPaB M OXpPaHAEMbIX 3aKOHOM MHTEPECOB B
apbunTpaXkHbIX cyaax, Kyaa OHU MOryT obpaTnTbCA C COOTBETCTBYOLWNM NCKOM. B
apbnTpa>kHOM Cy40onpon3BOACTBE, KakK U B FPaK4aHCKOM, AENCTBYET NPMHLMN
ONCNO3NTUBHOCTK, MO3TOMY obpauieHne B apbuTparkHbI Cyf LEeSIMKOM 3aBUCUT OT BOJIN
N YyCMOTpPEeHna npeanpuHmMMaTend, 3To ero "ceepHyToe" npaso, NOTeHUManbHO
obecrnevyeHHoe 3aKoHOM. MpaBo rpakgaHMHa Ha 3aWwnTy B apbutpa>kHoMm cyne
6eccnopHo.

B yronoBHOM cyfonpoun3BoACcTBe NpaBo rpa>kgaH Ha cyaebryto 3awmTty nprnobpeTtaeT
cneundunyeckne 4epTbl N3-3a cBoeobpa3nsa 3TOro Buaa rocyaapCTBEHHON AeATENbHOCTN.
B oT/An4me oT rpa>KgaHCKoro n apbmutpa>kHoro cyaonpon3BoacTBa, raoe AoOMMHupyeT
ONCNO3UTUBHOE HaYvano, YroJIOBHOMY Npoueccy npucyL, npuHumn nyban4yHocTun
(ohuumanbHoCTKM), Tpebytowmin OT OPraHoOB YroJIOBHOIO NpecnenoBaHnsa Bo3byanTb
YrosIoBHOE AeJ10 B KaXKAO0OM C/lydae obHapyXeHUsA NPU3HaKoB NMPecTyn/eHnsa U NpuHATb
BCe NpeayCMOTPEHHbIE 3aKOHOM Mepbl K YCTaHOBJIEHUIO COBbITMA NpecTynaeHuns,
N300MYEHNIO BUHOBHbIX N NX HakKa3aHWUto. WHbIMK C/ioBaMU, 3TU A0JIKHOCTHbIE NNLA
065a3aHbl Ha4YaTb NpoLECcC B CUY CBOEro C/1y>KeObHOro rnosio>dKeHmnsa n He3aBucmMMo oT
TOro, NPOCUT NN NOTEPNEBLINI O MOUMKE N HaKa3aHUN BUHOBHOIO, N Ja)Ke BOMNPEKN ero
XXeNaHuto. OTOT AMaMeTpasibHO MPOTUBOMOJIOXKHbLIA ANCMO3UTUBHOCTU NPUHLMN
onpenenseT NpuMpoay yrosoBHOro cygonpounssoacrtea. ObpalleHne notepnesLllero 3a
3alWNTON B Cyad MOXeT ybbICTpUTb paccnefoBaHMe N Haka3aHWe BUHOBHOIO, HO eC/n
obpalweHns HeT, 3TO HX B MaJsienen Mepe He CHMMaeT C OPraHoOB YroJI0BHOIO
npecnenoBaHnsa o6A3aHHOCTM HaYaTb NPOLLECC, KaK TOJIbKO UM CTaHEeT U3BEeCTHO O
COBEpPLUIEHHOM MM NOAFOTOBASEMOM NpecTynaeHun. MMeHHo 3Ty 065493aHHOCTb
rocyfapCTBEHHbIX OPraHOB nMeeT B BuAy CT.52 KoHCcTUTtyumm PP, Korga oHa
yCTaHaBnmBaeT: "lpaBa NoTepneBLlNX OT NPEeCcTynJeHNn n 3no0ynotTpebneHnn BnacTblo
OXPaHATCA 3aKOHOM. ocypapcTBo obecneymBaeT noTepneBLIMM AOCTYN K MPaBOCyANUIO
N KOMMEeHcaumnio npuiYnHeHHoro yuepba". B aTtom HopMe Hu4ero He rosoputcs 06
MHNUMNATUBE rpakaaH, B HeEM He ynoMnHaeTcs o6 nx npase Ha obpalleHne B cya.
MOTOMY 4TO OHa KacaeTcs NoTepneBLINX OT NPeCcTyrnaeHun - Hanbosiee onacHbIX
nocsAraTesibCTB Ha MHTEpPEeChl IMYHOCTU N NEPEHOCUT BCIO TAXKECTb 3ab0Tbl 0 TaKuMX
naAX Ha rocynapcTBo. MIMeHHO rocyfapcTBeHHas 3agadva obecneyntb HEOTBPATMMOCTb
HaKa3aHUA Ka)K4oro npecTyrnHuka (41o, eCTeCTBEHHO, COBMajaeT C MHTepecamMu
rnoTepnesLlero) coctasnseT O4HY U3 rNaBHbIX Lelen yrosoBHOro Cyaonpon3BoacTBa.

KoHcTuTyums Poccunckom ®epepaumm, 3adpuKCMpoBaB agMUHUCTPATUBHOE
Cy40Npoun3BOACTBO B Ka4yeCTBe OOHOro 13 crocobos ocyuiecTsneHnsa cyaebHom BnacTu
(4.2 cT.118), TeM cambIM Npegonpeagennna, 4To cyagebHasa 3awmTa npas n ceobopg



rpa>kgaH Mo>xeT ObiTb peasn3oBaHa 1 B 3ToW hopme CyaonponssBoacTBa. B npuHumnne
3TO AENCTBUTEsNIbHO TakK. O4HAKO BO3MOXXHOCTb 15 rpakiaH UCrosib30BaTb
AOMUHNCTPATUBHOE CyLOMNPON3BOLCTBO, MPaKTUYeCKM 3aTpyLHEHA HECOBEPLLEHCTBOM
3aKOHOB, perynpyroLmnx oTnpasieHne npasocyamsa B agMUHNCTpaTUBHOM chepe. C 1
nons 2002 r. B Poccuum BCcTynmnna B cuny HoBbin Kogekc 06 aaMUHUCTPATUBHbIX
rNpaBoOHaPYLUEHUAX, KOTOPbIN ABAAETCS rNaBHbIM NCTOYHUKOM HOPM agMUHNCTPATUBHOWN
OTBETCTBEHHOCTU U HOPM, PEeryavpylowmnx npon3sBoacTeo rno genam ob
AOMUHNCTPATUBHBIX NPaBOHapPYLUEHMAX, HO B COCTaB LAaHHOWN HOPMATUBHOW OCHOBbI
BXOOSAT U HOPMbI, Coep)Xalmnecs Kak B 3aKoHax P®, Tak 1 B 3aKOHax CybbekToB
henepaunmn, KoTopble cogep»xaT HoOpMbl 06 aAMUHUCTPATUBHON OTBETCTBEHHOCTU, HO He
BKJItO4EHHbIe B KOAT. MNMpueriedeHne rpaxjaHnHa K agMNHUCTPATUBHOMN
OTBETCTBEHHOCTM MO Ccyay, NOHATHO, HE paBHO3HA4YHO ero obpalleHunto B Cya 3a 3almnTon
cBomx npas. bonee TOro, B 3TUX NPUHUMNMANILHO Pa3HbIX CUTYyaUUaxX OENCTBYOT
COBEepLEHHO pa3Hble MHUUMATUBbI, UMMNYJbCbl BOSHUKHOBEHUSA aAMUHUCTPATUBHOIO
cyponpounsBoacTBa. EcTecTBeHHO, B cya obpallatoTcs 3a 3alUMTON U Te, KTO nocTpagan
OT aAMUHNCTPATUBHOIO NpaBoHapyLleHus (noTepnesLwne), HO Takme CpaBHUTESIbHO
peakue csyy4anm He MeHSAT Npupoay agMUHNCTPATMBHOIMO CyA0MPON3BOACTBA Kak
0eaTesnIbHOCTU CcyAa No NMPUMEHEHUIO BNACTHbIX, MPUHYANTESIbHbIX Mep
(OMUHNCTPATUBHBLIX CAHKLWIA) K Frpa>KAaHaM, BAHOBHbIM B COBEPLUEHNN
AOMUHNCTPATUBHBIX OEJINKTOB.

3aKJs4yeHue

NTaK, K 0bLnm KOHCTUTYUMOHHBIM MapaHTUAM MNpaB “n ceobopn yenoBeka u rpa>xxgaHmHa
OTHOCATCHA:

KOHCTUTYLNOHHO-CYyAebHbLIN MeXaHWU3M 3alnTbl NpaB 1 cBoOO - BO3SMOXHOCTb
obpaweHnsa B KOHCTUTYUMOHHbIN Cya P®, KoTopas aeTasnbHO peryampyeTcs
depepasibHbIM KOHCTUTYLUMOHHbBIM 3aKOHOM OT 21 miong 1994 r. N 1-©OK3 "O
KoHcTuTyumnoHHoM Cyae Poccuinckonm depepaunn”.

CynebHas 3awmTa npaB 1 cBo6OS rapaHTUPYETCS KaXKaoMy N peryampyeTcs
denepanbHbIMUN 3aKOHAMM.

B 3akKOHax, NPUHATLIX Nocae BCTYnJieHNA B cnny KoHCTUTyuum PO, cogep>xaTcs
NosoXKeHus, AybnvpytoLwne KOHCTUTYLMOHHbIE HOPMbI. Tak, 4.3 cT.1 ®K3 "O cynebHon



cucteme Poccmmnckonm depepaummn” ocs0BHO BOCNPOM3BOOUT HOPMY 4.2 €T.118
KoHcTuTyumnm PO (cynebHas BnacTb OCYLLECTBAAETCS NOCPEACTBOM KOHCTUTYLIMOHHOIO,
rpa>k4aHCKoOro, agMMHUCTPATUBHOIO N YrOJIOBHOIO Cy40MpPOn3BOACTBA).

K cneunanbHbIM KOHCTUTYLWOHHbIM FrapaHTUAM (rapaHTva npaBocyﬂ,vm) OTHOCATCHA:

MapaHTUM noacynHocTn. B yactn 1 ¢1.47 KoHCcTUTyunmn PO BnepBble 3a NCTOPUIO
pPa3BUTUA POCCUNCKOM roCyfapCTBEHHOCTUN CHOPMYIMPOBAH NPUHLKMN "HUKTO HE MOXET
ObITb NULLEH NpaBa Ha paCCMOTPEHME ero Aena B TOM Cyae N TeM Cyaben, K
NnoaCYyOHOCTU KOTOPbIX OHO OTHECEHO 3aKOHOM".

IOnsa yenoBeka BaXkHO, 4TObObI ero geno paccMaTpuBaaoCb B TOM Cyae N TeM Cyaben,
KOTOpble B COOTBETCTBMM C 3aKOHOM [0JI)KHbl €ro paccMaTpuBaTb, O YeM OH 3apaHee
Oo/mKeH bbITb Haanexxawum obpasom nsseweH. OnpegeneHne 3aKOHOM TakKoro cyaa u
CyObW Ha3blBaeTCs NOACYOHOCTbIO. DTO NPaBo, LUMPOKO N3BECTHOe Ha 3anaje Kak npaso
Ha 3aKOHHoOro, "coero" cyabto (Hanpumep, HopMma cT.101 KoHcTuTyuum ®Pl), paHee
HUKOrga He urypupoBano B Poccum pa>ke B Ka4ecTBe nocTynaTa npas n cesobop
yesioBeka. pakgaHCckun Kogekc PO, BBegeHHbIN B gencrtene 1 aHueapsa 1995 r.,
COOepP>XXNT HOpPMY O cyaebHoOM 3awmTe rpaKgaHckux npas (cT.11). B Hen
npeayCcMoTPEHO, YTO 3alUTY HapyLWEeHHbIX NN OCNOPEHHbIX FPaXAaHCKNX Npas
OCYLLEeCTBASAT B COOTBETCTBUN C NOABEOOMCTBEHHOCTbLIO A&, YyCTaHOBJIEHHOW
npoueccyajibHbIM 3aKOHOAATENbCTBOM, CyAbl 06LLEN OPUCANKLNKN, apbnTpa>kHble Cyabl
UNn TpeTenckme cybl. 3alimTa rpakaaHCKMX npas B CyAe - OCHOBHOW cnocob 3awnThbl.

MpaBo Ha PMANYECKYIO MOMOLLb AB/SETCS MHOMOMIAHOBbLIM, CJIOXKHbBIM, KOMMJIEKCHbIM
WHCTUTYTOM, B KOTOPOM MepenneTalTcss HOPMbl KOHCTUTYLIMOHHOMO, FPa)kAaHCKoro,
YT 0JIOBHO-MPOLIECCYasIbHOT 0, FPa*KAaHCKOro, NpoLUeccyasbHOro, afIMMHUCTPATUBHOIO,
(PMHAHCOBOro 1 HEKOTOPLIX APYrux oTpacnen npasa. Mpobnema obecnevyeHns npasa Ha
lopMANYECKYIO MOMOLLbL UMEET, MOMUMO MPaBOBOro CoOAepPKaHus, MOJINTUYECKUNA,
3KOHOMUYECKUI N psig ApYruX acrnekToB.

CornacHo 4.1 cT1.48 KoHcTuTyyum PO, B cnyvasax, npegycMoTPEHHbIX 3aKOHOM,
topuanYeckas noMoLLb OKa3sblBaeTcs becnnaTHoO, YTO ABNSETCA NCKJTIOYEHNEM U3
npasuna. C 1 nona 2002 r. sctynun B cuny denepasnbHbln 3akoH oT 31 masg 2002 r. N
63-93 "O6 agBOKaTCKOM AeATeNbHOCTM U aaBoKaType B Poccunckon depepaymn”,
npuwenwmnm Ha cMmeHy NonoxxeHuto 06 agsokaTtype B PCOCP.

NMoMMMO afiBOKATOB, IOPNLANYECKYIO MOMOLLb MO FPaKAaHCKUM AeflaM MOryT OKa3blBaTb U
apyrue nmua. CornacHo cT1.49 MK P®, npeactaButenamMmm B cyae MoryT ObiTb
neecnocobHble nuua, nMetoLme Haghexxawmm obpasomMm ohopMAeHHbIE MOTHOMOYNSA Ha



BefeHne gena (LoBepeHHOCTb). Takum obpa3oM, aiBOKAT He e AMHCTBEHHbIN
npencraBuTeslb rpaXKgaHnWHa B paMKax rpa>K4aHckoro cyaonpoM3BoAcTBa.

Mpe3ymnunsa HeBUHOBHOCTU. CornacHo cT.49 KoHcTutyuumn PO, Kaxxabin 06BUHSAEMbIN B
COBEpLUEHUN NMPECTYMN/IEHNSA CHNTAETCs HEBUHOBHbLIM, MOKa €ro BUHOBHOCTb He byaeT
AOKa3aHa B NpenycMOTpeHHOM hefepasibHbIM 3aKOHOM MNMopsaKe U yCTaHOBJIEHA
BCTYMUBLUMM B 3aKOHHYIO CUJTy MPUIrOBOPOM cyna. [lJaHHasd KOHCTUTYLMNOHHAasA rapaHTus
3anpelwaeT obpawaTbCsa C Nogo3peBaeMbiM, 06BNHAEMbIM NN MOACYANMbIM KaK C
NnPecTynHMUKOM A0 Tex Nop, NoKa He BbIHECEH N He BCTYMNU B 3aKOHHYO CUJ1y MPUroBop
cyna. Cyq - eANHCTBEHHbIN OpraH, KOTOpPbIN BNpaBe NMpu3HaTb JIMLO BUHOBHbLIM WUJN
HEBMHOBHbLIM B COBepLUeHMN nNpecTynaeHns. O6smnHaemMbin He 0683aH fOKa3biBaTb CBOO
HEBMHOBHOCTb. bpeMs goKa3biBaHUA JIEXXUT Ha NPOKYypope, cepoBaTesne n nmue,
rnpon3soasLem go3HaHue. HeyCcTpaHMMble COMHEHNSA B BUHOBHOCTU iML@ TOJIKYIOTCA B
nosb3y 06BMHAEMOrO.

NMpaBa noTepnesLwwmnx. B cooTBeTCTBUU CO CT.52 KOHCTUTYLUUK PD npaBa noTepnesLInx
OT NMPEecTynieHnn n 3710ynoTpedbneHnn BNacTbio OXPaHATCA 3aKOHOM. Ecnu B
pesysbTaTe NpecTynjeHnsa nan 3noynotpebneHns BnacTbio Yesl0BEKY NPUYNHEH
MOpasibHbIN, PU3NYECKUA NAU UMYLLECTBEHHbIN Bpend, 3TOT Bped NognexuT
Bo3MeLlleHunto. ObecneymBaTb NOTEPNEBLUMM TaKy KOMMEHCaL M0 NPU3BaHoO
rocynapcTtso. NpuHuMasa Ha cebs obazaTenbCTBa Kak y4aCcTHUK MexXxayHapo4HOro nakTta
0 FpaXkAaHCKNX 1 NoanTu4ecknx npasax obecnevymsaTtb N10OOMY SnLY NPaBOBYIO 3aLUUTY
€ro 3KOHOMUYEeCKNX, CoLMasbHbIX, KYyJIbTYPHbIX N NHbIX FPa>KgaHCKUX N MOJINTUYECKNX
npas 1 ceobon B Criydae UX HapyLweHus, rocyfapcTBO pa3BuBaeT CMCTEMY NPaBoOBOWN
3aWNTbl 3TUX NPaB, KOr4a OHW HapyLaTCA N B MPUMEHEeHUN 3TUX NpaB BO3HMKaeT
HeobxoonMoCTb.

3anpeT obpaTHOM cunbl 3aKoHa. CornacHo 4.1 c1.54 KoHCcTuTyuum PO, 3aKoH,
yCTaHaBAMBAOLWINIA NN OTArYaloWnN OTBETCTBEHHOCTL, 06paTHOW CUbI HE NMEET.
HWKTO He MOXXeT HeCTn OTBETCTBEHHOCTb 3a AesHUe, KOTOpoe B MOMEHT ero
COBepLUEeHNA He NMpu3HaBasloCb NpaBoHapyLeHneM. Ecnm nocrsie coBepLleHuns
rnpaBoHapyLleHNs OTBETCTBEHHOCTb 3a Hero ycTpaHeHa uian cMsaryeHa, npuMeHsaeTcs
HOBbIN 3aKOH. [JaHHbIN KOHCTUTYLMOHHbIA MPUHLUMN NOAYEPKUBAET NYMaHHOCTb
3aKOHOOaTeNbCTBA N NOJIHOCTbLIO OTPaXkaeT noaoxeHnsa Bceobuien geknapaunm npas
yesioBeka (4.2 cT.11), a Takxe MexxayHapo4HOro rnakTa O rpa><AaHCKux v
NoAnTUYeCcKnx npasax (CT.15), KOTopble COrlacyrTCsa C OB MMM NpUHUMNaMK
Me)XOyHapo4HOoro npaesa.



